








“...for disturbance or any other matter not directly
based on the value of the land”

on the ground that in a no-scheme world

they could and would have completed the
redevelopment of their estate by 1996, and
would then have started to receive rents, but that
the redevelopment was deferred because of the
continuing uncertainty about the precise route of
the CTRL and the consequent depressed state of
the letting market between 1996 and the valuation
date in 2002.

The issue

The Lands Chamber considered as a preliminary
issue whether the claimants could claim
compensation for the alleged loss of rent between
1996 and the valuation date where:

> the claimants might be able to show that
the deferment of the redevelopment was
reasonably attributable to the acquisition
of part of the estate;

> the allegedly lost rents being claimed were
not merely from land actually acquired or
prospectively acquired but from the entire
estate; and

> the lost rents were not rents which were lost on
an existing industrial estate, but rents that could
have been obtained from an estate which had
not yet been redeveloped, though it could and
would have been redeveloped had it not been
for the acquisition of part of it.

The decision
The Lands Chamber decided the preliminary
issue as follows:

> A landowner who conducts a business on land
which is subject to compulsory purchase and
which is ultimately a// taken by the acquiring
authority is entitled to recover those business
losses sustained by him in the shadow period
(when the prospective compulsory purchase is
known about but possession has not yet been
taken): Director of Building and Lands v Shun
Fung Ironworks Ltd [1995] AC 111 (PC);

> The landowner is in principle able to recover
compensation if his business conducted on
the land was letting, so that the landowner is
in effect an investor deriving profits from
rental income;

> |f only part of the land upon which the letting
business was conducted was compulsorily

acquired, the landowner may in principle be
able to claim (a) rents lost to the letting
business from the land taken, and (b) rents
lost to the letting business from land which
was never at risk of being compulsorily
purchased; and

> Even if there were never any actual lettings
beforehand, the landowner may still in principle
be able to claim (a) rents lost to the letting
business from the land taken on the ground
that that land could and would have been
developed but for the prospect that it would be
compulsorily purchased and (b) rents lost to the
letting business from the land which was never
at risk of being compulsorily purchased.

Landowners who have suffered business
losses from the shadow cast by the prospect of
compulsory purchase associated with large and
slow-developing infrastructure projects ought to
be encouraged by the decision to claim such
losses and not merely to accept the losses as
being part of irrecoverable general blight caused
by those projects.
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The latest on
village greens

Readers interested in village greens will want to
keep an eye open for the forthcoming judgment
of the Supreme Courtin R (Lewis) v Redcar

& Cleveland Borough Council (see www.
supremecourt.gov.uk). The issue was whether
land used as a golf course could become a village
green when the walkers whose user was relied on
had always given way to the golfers. At the hearing
in January 2010, George Laurence QC, Rodney
Stewart Smith, our head of chambers, and

Ross Crail, also of chambers, appeared for

two of the parties.
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A grave year for
undertakers

The conveyancing system relies heavily on
solicitors’ undertakings. In most transactions,
the purchaser pays purchase moneys relying
on an undertaking from the vendor’s solicitor to
discharge any charges affecting the property.
Difficulties are especially likely to arise when
the property being sold is only one of a number
all subject to the same charge. A series of
cases in the last year concerned situations
where the vendor’s solicitor fails to perform
the undertaking. In particular, two important
questions have arisen:

> should performance be ordered even if the cost
of performance will be much more than the
value of the property conveyed; and

> should performance be ordered even if there
is an issue as to what the lender can properly
require (as against the vendor) as a condition
of sealing the discharge?

L Morgan & Co v Jenkins 0’Dowd & Barth
[2008] EWHC 3411 (Ch) and

Angel Solicitors v Jenkins 0’Dowd & Barth
[2009] 1 WLR 1220

In both cases, the defendant solictors had

given an undertaking to discharge an all-moneys
charge without seeking the lenders’ agreement

to release the property being sold from the charge.
The vendor in both cases was a developer with
borrowing secured over a portfolio of properties.
The evidence suggested that if the lenders had
been asked for a release of a particular property
from the charge, they would have agreed to accept
an amount less than the net proceeds of sale.
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