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IN BRADFORD & BINGLEY PLC V RASHID
[2006] UKHL 37, the House of Lords, over-
ruling the Court of Appeal, held thatletters
sentby amortgagor to his mortgagee, which
referred to an “outstanding” amount were
not privileged and constituted an admission
of liability for the purposes of s 29(5) of the
Limitation Act 1980 (the 1980 Act), even
though they did not refer to any specific sum
of money owed by the mortgagor to his
mortgagee.

Background

The appellant, Bradford & Bingley (B), had the
benefit of alegal mortgage over Mr Rashid’s
(R) home. R fell behind with the payments, the
lastbeing made in January 1991. By October
1991, Bhad obtained a possession order and
sold the property. However, a shortfall of
approximately £15,500 remained, for whichR
was personally liable. In2001, B entered into
correspondence with R seeking repayment.
The case turned on the status of twoletters
written on behalf of R forming part of this
exchange. The first of these two letters stated
thatR was “notina position to repay the out-
standing balance, owed to [B]” but thathe
would “start to repay” when his finances were
inorder once again. Basked R for his proposals
for repayment, in response to which those act-
ing for Rwrote asecond letter stating, “[R]is
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No prejudice

Tim Akkouh and Emily Gillett discuss Bradford & Bingley
v Rashid and ‘without prejudice’

willing to pay approximately £500 towards the
outstanding amountas a final settlement”.
None of the correspondence was expressly
marked “without prejudice”.

InJune 2003, Bissued proceedings to
recover the £15,500 plus statutory interest. As
hissole defence, R contended that the claim
was statute-barred under s 20 of the 1980 Act.
The period of 12 years from the date of the last
paymentonaccount (3 January 1991) had
already expired for the recovery of the princi-
palsumsecured by the mortgage. Similarly
the six-year limitation period in respect of the
interest claim had also elapsed. Inresponse, B
argued that the statements in the letters, which
were sent before the expiry of the 12-year
period, amounted to acknowledgments under
$29(5) of the 1980 Act.

Atfirstinstance, the deputy districtjudge
held that the second letter was written without
prejudice and was inadmissible. However, he
found that the firstletter did not benefit from
any without prejudice protection and was
admissible as a good acknowledgment under
529(5) of the 1980 Act. Consequently he gave
judgment for B. On appeal, HHJ
Hawkesworth QC found thatboth of the let-
ters were written without prejudice and were
inadmissible. On further appeal, the Court of
Appeal ([2005] EWCA Civ 1080) unanimously
upheld thejudgment of HHJ Hawkesworth

QC, finding thatboth letters benefited from
without prejudice protection.

House of Lords’ decision

Their Lordships were unanimous in deciding
that the statements contained in the two letters
werenot caughtby the ‘without prejudice’
principle and that they amounted to acknowl-
edgments for the purposes of s 29(5) of the
1980 Act. However, their Lordships disagreed
as to thereasoning thatled them to the former
conclusion.

(a) Were the statements caught by the
‘without prejudice’ rule?
Four of their Lordships took the view that
the statements contained in the two letters
were not protected by ‘without prejudice’
privilege (Lords Hope (at [33]), Walker (at
[39]), Brown (at[73]), and Mance (at [80])).
They reasoned thatas R had readily accepted
liability to make the repayment to B, there was
no dispute regarding liability which could be
compromised. Nor was there any dispute as to
the quantum of thatliability,
asatno pointdid R contest the outstanding
amount thathe owed to B. The only negotia-
tions between the parties related to “when and
towhatextent [R] could meet the liability” he
had readily admitted (per Lord Brown at [76]).
Lord Hoffmann disagreed with the reason-
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ing of the other Law Lords. His preferred solu-
tion was that “the without prejudice rule, so
farasisitbased on public policy and not upon
some agreement of the parties, does notapply
atall to the use of a statementas an acknowl-
edgment for the purposes of

$29(5)” (at[16]). Lord Hoffmann considered
the matter tobe analogous to the hearsay rule,
drawing a distinction between “adducing a
statement as evidence of something expressly
orimpliedly asserted in the statementand
simply as evidence that the statement was
made...” (at[17]). He held thatitwould be
inadmissible to adduce the statement for the
former purpose, butnot for the latter. This
approach however was rejected by Lords
Hope (at[35]), Walker (at [42]), and Brown (at
[66]), on the basis thatit would be rather “com-
plicated” and “unreal” to adduce a statement
thata debtis due for the purpose of proving
thatsuch a statement was made rather than for
proving that the statement was true or false
(per Lord Walker at [42]).

(b) Were the statements acknowledgments?
The House readily accepted that the state-
ments constituted acknowledgments, affirm-
ing thatan acknowledgment must merely be
anadmission of alegal liability on the partofa
debtor or hisagent to pay that which the
claimant seeks torecover. “But,” as Lord Hope
putit(at[21]), “his acknowledgmentneed not
identify the amount of the debt... [His]
acknowledgment will be sufficientif the
amount for which he accepts legal liability can
beascertained by extrinsicevidence.”

Analysis
Relevant policy objectives
Their Lordships’ reasoning grappled with the
publicpolicies underlying, on the one hand,
‘without prejudice’ privilege, and on the other
hand, s29(5). Indeed, the Court of Appeal
came in for trenchant criticism fornothaving
taken the latter into consideration. Lord
Brown, for instance, thought that the Court of
Appeal’s stance would lead to “a very sub-
stantial enlargement of [the] scope” of without
prejudice privilege (at [72]). Rather, without
prejudice protection mustbe tempered by con-
sideration of the public policy underlying s
29(5), namely that “a debtor who acknowl-
edges his debt, and so induces his creditor not
tohaveimmediateresort to litigation, should
notbe able to claim that the debtis statute-
barred because the creditor held his hand”
(per Lord Walker at [38]).

Thus, thought the majority, where there
wasno dispute between Band R as to R’s liabil-
ity to pay the debt, the public policy rationale

underlying the without prejudice rule did not
extend protection to communications dis-
cussing the repayment of that admitted liabil-
ity. Discussions as to how repayment was to be
effected did notamount to a compromise, but
merely constituted a concession granted by B.
Lord Mance went further still, commenting
that “evenif [R] had been offering alesser sum
onabasis which could, if accepted, have pre-
cluded [B] from pursuing the admitted larger
debt... there would still have been no relevant
dispute about hisindebtedness, and the with-
outprejudice rule would stillhave no applica-
tion” (at[83]).

Where quantum remains in dispute
However, in cases where the quantum
remainsin dispute, Lord Brown, with whom
Lord Walker agreed (at [43]), was of the opin-
ion that negotiations seeking to resolve this
issue “should qualify for without prejudice
protection”, notwithstanding the fact that they
contained an acknowledgment under

$29(5) of the 1980 Act (at[75]). He considered
that, where negotiations as to quantum
existed, “the policy underlying the without
prejudiceruleseems. .. to outweigh the coun-
tervailing policy reason for lengthening the
period inwhich the creditor mustissue pro-
ceedings” (alsoat[75]). Lord Mance adopted
similar reasoning, noting that for without prej-
udice privilege toapply “there mustasamat-
ter of law be areal dispute capable of
settlement in the sense of compromise (rather
than in the sense of simple payment or satisfac-
tion)” (at[81]). Thus notall acknowledgments
will fallbeyond the protective reach of without
prejudice privilege.

Therefore, if alegal adviser does not wish
his communications to a mortgagee (or other
creditor) to have the effect of constituting an
acknowledgment, he should dispute liability
or quantum in some manner. No doubt pru-
dentlegal advisers will raise such a dispute,
even where it cannotrealistically be argued,
inanattempt to circumvent the House of
Lords’ decision. Ironically, their Lordships’
decision may go some way to frustrating the
policy of without prejudice communications
—that of allowing parties to speak openly

with a view to reaching a settlement —
because practitioners will be concerned
about the limitation consequences of their
actions. Their Lordships would no doubt say
that without prejudice communications
must concern “real” disputes, although the
obvious difficulty in defining this term was
noted by Lord Hoffmann (at[15]).

Use of the without prejudice
‘shibboleth’
Theletters in question in Rashid were not
headed ‘without prejudice’. Would the result
havebeen differenthad this ‘shibboleth’been
used? Lord Mance thoughtnot, robustly stat-
ing thathe was “unable toagree with... Lord
Brown's statementin para 63 that ‘generally
speaking’ communications marked ‘without
prejudice’ will ‘attract the privilege even with-
outthe publicpolicy justification of encourag-
ing parties tonegotiate and settle their disputes
outof court’. Itisnotopen toa party or parties
toextend at will the reach of the without preju-
dicerule or of the “privilege’itaffords as
regards admissibility or disclosure” (at [87]).
Lord Mance’s approach certainly prevents the
House of Lords’ decision from being circum-
vented by the inclusion of the words ‘without
prejudice’, and is therefore likely to be followed
insubsequent cases. Thatsaid, a debtor’slegal
advisers would be foolishnot to head any cor-
respondence seeking concessions from a credi-
tor with the words “‘without prejudice’.
Insummary, while the House of Lords’
decision succeeds in balancing the competing
policy objectives of without prejudice privi-
lege and acknowledgment, itremains tobe
seen whetherlegal advisers will be successful
in circumventing their decision by raising
bogus disputes as to liability and quantum.
Creditors, atleast fornow, may still be “dis-
tracted by the sound of time’s winged chariot”
(per Lord Hoffmann at [3]).

Tim Akkouh is a barrister practising from

New Square Chambers, Lincoln’s Inn (email:
tim.akkouh@newsquarechambers.co.uk).

Emily Gillett is currently a pupil at New Square
Chambers and will become New Square Chambers’
junior tenant on ‘1 October 2006

‘If a legal adviser does not wish his

communications to a mortgagee to have the effect

of constituting an acknowledgment, he should

dispute liability or quantum in some manner...

even where it cannot realistically be argued.’
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